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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO

EASTERN DIVISION
UNITED STATES OF AMERICA, )
)
Plaintiff, )
) CASE NO. 5:09-cv-00272
)
\Z )
) JUDGE JOHN R. ADAMS
CITY OF AKRON, OHIO )
)
and )
)
THE STATE OF OHIO, )
)
Defendants. )
)

NOTICE OF LODGING OF
FOURTH AMENDMENT TO CONSENT DECREE

Plaintiff, the United States of America, by and through the undersigned attorneys,
respectfully lodges the accompanying proposed Fourth Amendment to the Consent Decree,
attached hereto as Exhibit 1, which, if approved, will amend the entered Consent Decree in the
above-titled action. The United States is not requesting any action by the Court at this time on
the proposed amendment.

Consistent with Department of Justice regulations (28 C.F.R. § 50.7), the United States
is inviting the public to comment on the proposed Fourth Amendment to the Consent Decree for
a period of thirty (30) days before seeking judicial approval. The public comment period will
begin upon publication of a notice in the Federal Register, which we anticipate will occur

shortly. Upon expiration of that comment period, the United States will advise the Court of any
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comments received and of the United States’ position as to whether the proposed amendment
should be approved by this Court. The United States may withhold its consent to the proposed
Fourth Amendment to the Consent Decree if the comments disclose facts or considerations
which indicate that the proposed Fourth Amendment to the Consent Decree is improper,
inappropriate, inadequate, or not in the public interest.

The United States respectfully requests that the Court await a subsequent submission by
the United States following the close of the public comment period regarding any comments
received therein before considering whether to enter the proposed Fourth Amendment to the

Consent Decree as an order of this Court.

Respectfully submitted,

ADAM R.F. GUSTAFSON

Principal Deputy Assistant Attorney General
Energy and Natural Resources Division

U.S. Department of Justice

s/Samantha M. Ricci

SAMANTHA M. RICCI

Trial Attorney

Environmental Enforcement Section
Energy and Natural Resources Division
U.S. Department of Justice

Phone: (202) 532-3950

Email: Samantha.ricci@usdoj.gov

Of Counsel:

GARY PRICHARD
Assistant Regional Counsel
U.S. EPA Region 5
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77 West Jackson Boulevard
Chicago, IL 60604

HALA KUSS

Assistant Regional Counsel
U.S. EPA Region 5

77 West Jackson Boulevard
Chicago, IL 60604

NATALIA CABRERA

Attorney-Advisor

Office of Enforcement and Compliance Assurance
U.S. Environmental Protection Agency

1200 Pennsylvania Avenue
Washington, DC 20460
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO

EASTERN DIVISION
UNITED STATES OF AMERICA, )
)
Plaintiff, )
) CASE NO. 5:09-cv-00272
)
\Z )
) JUDGE JOHN R. ADAMS
CITY OF AKRON, OHIO )
)
and )
)
THE STATE OF OHIO, )
)
Defendants. )
)

FOURTH AMENDMENT TO CONSENT DECREE

WHEREAS, this Fourth Amendment to Consent Decree (“Fourth Amendment’) amends
the consent decree following modifications that the Ohio Environmental Protection Agency
(“Ohio EPA”) made on December 19, 2025, to the effluent limitations in the City of Akron’s
(“Akron” or “the City”) National Pollutant Discharge Elimination System Permit pertaining to
Akron’s combined sewer overflow (“CSO”) discharges, permit modifications that were made in
response to the United States Supreme Court’s decision in City and County of San Francisco,
California v. Environmental Protection Agency, 145 S. Ct. 704 (2025). Specifically, this Fourth
Amendment (1) removes the requirement that Akron construct an Enhanced High Rate
Treatment Facility (“EHRTF”) to treat discharges from the Ohio Canal Interceptor Tunnel

(“OCIT”) and replaces that requirement with Performance Criteria limiting Akron to three
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untreated CSO discharges per Typical Year and a total of 93.1 million gallons per Typical Year
from the OCIT (while retaining the zero CSO discharge per Typical Year Performance Criteria
applicable to all of Akron’s other CSO outfalls); (2) adds monitoring, modeling, and reporting
requirements for evaluating achievement of the Performance Criteria applicable to all of Akron’s
CSO outfalls; and (3) requires that Akron disinfect and dechlorinate discharges from the Akron
Water Pollution Control Station (“WPCS”) in April and November (Akron currently only
disinfects and dechlorinates discharges from the WPCS in May through October).

WHEREAS, the United States of America, on behalf of the United States Environmental
Protection Agency (“EPA”), filed a complaint in this matter on February 5, 2009. The complaint
was amended on March 20, 2009. The amended complaint sought injunctive relief and civil
penalties for, among other things, unauthorized discharges of sewage by the City from its
combined and sanitary sewer system in violation of the Clean Water Act (“CWA”), 33 U.S.C. §§
1311, 1319(b), and 1365(a). The State of Ohio (“State’) was named as a defendant pursuant to
Section 309(e) of the CWA, 33 U.S.C. § 1319(e). On May 11, 2009, the State filed a crossclaim
against the City alleging violations of the CWA and related Ohio law, O.R.C. § 6111.

WHEREAS, the parties in this matter (the “Parties”) entered into a Consent Decree (the
“Consent Decree”) resolving the claims of the United States and State.

WHEREAS, the City entered into the Consent Decree, without admitting the violations
alleged by the United States and the State, to settle this case and avoid complicated, protracted,
and expensive litigation.

WHEREAS, the Consent Decree, lodged on November 13, 2009, was entered on January

17,2014.
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WHEREAS, Paragraph 120 of the Consent Decree incorporates by reference the
injunctive relief required pursuant to all “approved deliverables,” including the Long Term
Control Plan (“LTCP”’) Update. The City requested approval of the LTCP Update as a
deliverable required by Paragraph 12 of the Consent Decree. The LTCP Update was approved
by EPA in November 2011 and by Ohio EPA in April 2012.

WHEREAS, Paragraph 112 of the Consent Decree provides that material changes to the
terms of the Consent Decree, including any attached appendices, must be approved in writing
by all the Parties and the Court. Non-material changes are effective upon written agreement of
the Parties. /d.

WHEREAS, under the terms of Exhibit 3 of the LTCP Update, on October 30, 2015, the
United States approved the City’s requests to substitute green infrastructure, sewer separation,
and increased conveyance capacity for storage basins required in Rows 2 and 10 of the LTCP
Update.

WHEREAS, under the terms of Exhibit 2 to the LTCP Update, the City proposed to
increase the size of the secondary treatment facilities at the WPCS. Alternative A, Rows 17
through 18 of the LTCP Update. This resizing was done under the terms of the LTCP Update
itself and therefore did not require a change to the existing agreement. EPA approved the
resizing request on February 11, 2016.

WHEREAS, at the request of the Parties, the Court entered the First Amendment to
Consent Decree (the “First Amendment”) on September 20, 2016. The First Amendment
provided for the following two modifications to the Consent Decree and the LTCP Update: (1)
changed the sequencing of two elements of injunctive relief at the City’s WPCS; and (2) changed

the method the City is required to use to address potential weaknesses in the Main Outfall Sewer.
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WHEREAS, at the request of the Parties, the Court entered the Second Amendment to
Consent Decree (the “Second Amendment”) on December 17, 2019. The Second Amendment
made two modifications to the Consent Decree and the LTCP Update: (1) changed the technology
used to treat secondary bypasses at the WPCS and added a requirement to implement a
demonstration study; and (2) replaced the requirement to install certain storage basins with the
requirement to install new control measures, including green infrastructure and increased
conveyance, to control CSOs.

WHEREAS, at the request of the Parties, the Court entered the Third Amendment to
Consent Decree (the “Third Amendment”) on November 28, 2023. The Third Amendment made
two modifications to the Consent Decree and LTCP Update: (1) changed the size of the Northside
Interceptor Tunnel (“NSIT”) that Akron is required to construct; and (2) added a new combined
sewer separation project.

WHEREAS, the Parties have now agreed to additional proposed modifications to the
Consent Decree and LTCP Update, as set forth in this Fourth Amendment. These proposed
modifications are intended to (1) align the Consent Decree requirements with the effluent
limitations in the modified National Pollutant Discharge Elimination System Permit issued by
Ohio EPA on December 19, 2025, and ensure that Akron’s discharges of fecal coliform and E.
coli bacteria are consistent with the wasteload allocation for Akron’s CSO discharges in the
Total Maximum Daily Load (“TMDL”) that Ohio EPA established for the Lower Cuyahoga
River and EPA approved in 2011 in accordance with Section 303(d) of the CWA, 33 U.S.C. §
1313(d); and (2) replace the Consent Decree’s current requirement that Akron develop and
obtain approval of a Post-Construction Monitoring Program with the actual Post-Construction

Monitoring Program that Akron must implement.
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WHEREAS, this Fourth Amendment will be lodged with the Court for a period of not
less than 30 days for public notice and comment in accordance with 28 C.F.R. § 50.7. The
United States reserves the right to withdraw from or withhold its consent if the comments
regarding this Fourth Amendment disclose facts or considerations indicating that the Fourth
Amendment is inappropriate, improper, or inadequate. Akron and the State consent to entry of
this Fourth Amendment without further notice and agree not to withdraw from or oppose entry
of this Fourth  Amendment by the Court, or to challenge any provision of the Fourth
Amendment, unless the United States has notified Akron and the State in writing that the United
States no longer supports entry of the Fourth Amendment.

WHEREAS, the Parties recognize, and the Court by entering this Fourth Amendment
finds, that this Fourth Amendment has been negotiated at arms-length and in good faith, and
that this Fourth Amendment is fair, reasonable, and in the public interest.

NOW THEREFORE, before the taking of any further testimony, without further
adjudication of any issue of fact or law, and upon the consent and agreement of the Parties, it is
hereby ORDERED, ADJUDGED, and DECREED as follows:

l. The Consent Decree as currently amended shall remain in full force and effect in
accordance with its terms except that the body of the Consent Decree, Attachment B to the
Consent Decree, and the LTCP Update are modified as set forth below.

2. Paragraphs 15-17 in the body of the Consent Decree as currently amended are
modified as follows:

15. Pevelopment Implementation of Post-Construction Monitoring Program.

Akron shall implement the develop-and-provide-to U-S-—EPA-and-OEPA-a

Post-Construction Monitoring Program in accordance with Attachment B,
within the timeframes set forth in Attachment B Paragraph17-below.
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17. Akron shall submit the documents required under this Section VI and
Attachment A of the Consent Decree to U.S. EPA and OEPA in accordance
with the schedule set forth below:

Table 1 — Schedule of Submissions

Documents Dates

Updated NFA and supplement November 30, 2009
Preliminary Report on Modeling to Predict Size and | January 15, 2010
Number of Overflows

Preliminary Report on Cost/Benefit Comparison to March 15, 2010
Predict Sizes and Number of Overflows

CSO Control Measure Cost/Benefit Tables at May 15, 2010
Appendix 2 of Attachment A

Updated Financial Capability Information May 15, 2010
Post-Construction Monitoring Program August 15, 2010
Proposed-ongFermControl PlanUpdate Attpust+H5: 2040
Proposed Long Term Control Plan Update Report August 15, 2010
Final Long Term Control Plan Update October 15, 2010
Final Long Term Control Plan Update Report October 15, 2010
Report on Revising WPCS Control Measure(s) if

Akron achieves 130 MGD through secondary October 15, 2016
treatment using step feed

Report on Revising WPCS Control Measure(s) if October 15, 2017
Akron constructs the WPCS Contingency Project

3. Attachment B to the Consent Decree pertaining to development of a Post-
Construction Monitoring Program is replaced by a new Attachment B that sets forth the Post-
Construction Monitoring Program that Akron must implement. The new Attachment B is
attached as Exhibit 1 to this Fourth Amendment.

4. The LTCP Update is revised to change Row 11, replace Row 11a and change

footnote 3 as shown below:
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e the Performance Criteria in Row 11 are revised as follows:
No more than 73 CSOs and 93.1 million gallons from the Ohio Canal
Interceptor Tunnel
All Racks in this Row 4-and-7: 0 CSOs
e Row l1a, which currently requires construction of ACTIFLO™ Ballasted
Flocculation Unit or equivalent technology to treat discharges from the OCIT, is
replaced by a requirement to disinfect and dechlorinate discharges from the
WPCS in April and November.
e Footnote 3 is revised as follows:

3. This footnote applies to Row 18. Akron shall sample all discharges
from the BioCEPT ACHEEO™ and BioACTHLEO™ treatment units such
that the samples are representative and accurately characterize the actual
treated discharge once stable operation is achieved (beginning no more
than<a)20-minutesafter discharge fromthe ACTHFLEO™M treatment-
system-beginsror(b) 40 minutes after discharge from the BioCEPT
BieACTHELO™ treatment systems begins), and shall comply with all
applicable NPDES permit requirements. CBODS and TSS shall be
collected as flow proportioned composite samples taken over the entire
period of each discharge and once stable operation of the BioCEPT
ACTHEEO™ or BioACTELEO™ treatment systems-is achieved. E. coli
shall be collected as two or more grab samples taken during the period of
discharge once stable operation of the BioCEPTACTHEEO™ o
BioACHEFLO™ treatment systems is achieved.

A redline/strikeout version of Rows 11, 11a, and footnote 3 of the LTCP Update showing the
changes summarized above is attached as Exhibit 2 to this Fourth Amendment. A new LTCP
Update, reflecting the changes made by all prior approvals, modifications, and amendments to
the Consent Decree and this Fourth Amendment, is attached as Exhibit 3 to this Fourth

Amendment. The LTCP Update attached as Exhibit 3 to this Fourth Amendment replaces all

prior versions of the LTCP Update.
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JUDGMENT IS HEREBY ENTERED in accordance with this Fourth Amendment to

Consent Decree, on this day of , 20

JUDGE JOHN R. ADAMS
UNITED STATES DISTRICT COURT JUDGE



Case: 5:09-cv-00272-JRA Doc #: 465-1 Filed: 10/07/26 9 of 38. PagelD #: 44500

THE UNDERSIGNED PARTY hereby consents to this Fourth Amendment to the Consent Decree
in the matter of United States v. City of Akron, et al., No. 5:09-cv-272 (N.D. Ohio).

Date: October 7, 2026

FOR THE UNITED STATES OF AMERICA:

ADAM R.F. GUSTAFSON

Principal Deputy Assistant Attorney General
Energy and Natural Resources Division U.S.
Department of Justice

s/Samantha M. Ricci

SAMANTHA M. RICCI

Trial Attorney

Environmental Enforcement Section
Energy and Natural Resources Division
U.S. Department of Justice

Phone: (202) 532-3950

Email: Samantha.ricci@usdoj.gov



Case: 5:09-cv-00272-JRA Doc #: 465-1 Filed: 10/07/26 10 of 38. PagelD #: 44501

THE UNDERSIGNED PARTY hereby consents to this Fourth Amendment to the Consent
Decree in the matter of United States v. City of Akron, et al., No. 5:09-cv-272 (N.D. Ohio).

Dated: July 16

, 2026

FOR THE UNITED STATES OF AMERICA:
DAVID M. TOEPFER

United States Attorney
Northern District of Ohio

FApA—

Patricia Fitzgerald

Assistant United States Attorney

801 West Superior Avenue, Suite 400
Cleveland, Ohio 44113

Phone: (216) 622-3779

Email: Patricia.Fitzgerald2@usdoj.gov

10
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THE UNDERSIGNED PARTY hereby consents to this Fourth Amendment to the Consent
Decree in the matter of United States v. City of Akron, et al., No. 5:09-cv-272 (N.D. Ohio).

FOR THE UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY

CAROL gt
Dated: , 2026 KING 172457 0400

CAROL DeMARCO KING

Acting Director, Water Enforcement Division
U.S. Environmental Protection Agency
Office of Civil Enforcement

William Jefferson Clinton Building
1200 Pennsylvania Avenue, N.W.
Washington, DC 20460

Phone: (202) 564-2412

Email: king.carol@epa.gov

11
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THE UNDERSIGNED PARTY hereby consents to this Fourth Amendment to the Consent
Decree in the matter of United States v. City of Akron, et al., No. 5:09-cv-272 (N.D. Ohio).

Dated:

June 22

, 2026

FOR THE UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY

Robert KW

Robert Kaplan

Regional Counsel

U.S. EPA, Region 5

77 West Jackson Boulevard
Chicago, IL 60604-3507
Phone: (312) 886-1499

Email: kaplan.robert@epa.gov

12
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THE UNDERSIGNED PARTY hereby consents to this Fourth Amendment to the Consent
Decree in the matter of United States v. City of Akron, et al., No. 5:09-cv-272 (N.D. Ohio).

Dated: June 16, 2026

FOR THE STATE OF OHIO:

D. ANDREW WILSON
Ohio Attorney General

AMBER WOOTTON HERTLEIN (0083858)
Assistant Attorney General

30 East Broad Street, 25" Floor

Columbus, Ohio 43215

Telephone: (614) 466-2766
Amber.Hertlein@ohioattorneygeneral.gov

13
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THE UNDERSIGNED PARTY hereby consents to this Fourth Amendment to the Consent
Decree in the matter of United States v. City of Akron, et al., No. 5:09-cv-272 (N.D. Ohio).

FO ‘H:lrﬁl-’-\-:y —~&HY OF AKRON
/&J_

Dated: L2026 EZZ/\

BRIAN T. ANGELONI

Director of Law

City of Akron

1 72 South Broadway Street, Suite 200
Akron, Ohio 44308

Phone: (330) 375-2030

Email: BAngeloni@akronohio.gov

) _,'I,_z //// . ]
Dated:u}je fI{_g jr?2026 i 4‘ /Z’

Terrence S. Finn
Roetzel & Andress, LPA
222 South Main Street
Akron, Ohio 44308
Phone: (330) 376-2700
Email: tfinn@ralaw.com
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EXHIBIT 1
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Attachment B: Post-Construction Monitoring Program

Model-Based Approach to Assess Compliance with Typical Year Overflows Performance
Criteria

Akron has developed a dynamic model that fully integrates the hydrology and hydraulics of the
combined sewer system (collection system model). By no later than 24 months after
Achievement of Full Operation of all CSO control measures, Akron will complete steps 1
through 8 below using sound engineering judgment and best industry practices to update and
utilize the collection system model to determine whether Akron has achieved compliance with
the Performance Criteria set forth in the Long Term Control Plan Update, which is attached as
Exhibit 3 to the Fourth Amendment to Consent Decree.

1. Collect rainfall and CSO outfall data for 12 months after completion of the construction of the
CSO control measures identified in the Long Term Control Plan Update.

2. Perform quality assurance and quality control of the data collected in Step 1.

3. Utilize the model, (incorporating the improved sewer collection system with in place CSO
control measures) in its most recent calibrated state and the rainfall data collected during the 12-
month post-construction monitoring period, to run a continuous simulation of CSO discharge
occurrences and volumes for the 12-month post-construction monitoring period.

4. Compare the continuous simulation outputs to the CSO monitoring data for the 12-month
post-construction monitoring period to determine whether re-calibration of the collection system
model is needed. Model re-calibration will not be needed if the monitored and simulated
activations match temporally (same date, acceptably close time) and if there is a high degree of
agreement between the number of model-predicted activations and volumes and the monitored
CSO activations and volumes for each remaining CSO outfall for the 12-month post-construction
monitoring period. Otherwise, model recalibration will be needed in accordance with Steps 5
through 7.

5. If re-calibration is needed, two or more appropriate rainfall events from the 12-month post-
construction monitoring period will be selected for model recalibration. Akron will apply the
standard of practice used in the collection system modeling industry in selecting the best
candidate events for model calibration.

6. The existing model parameters will be refined until there is a high degree of agreement
between the model-predicted activations and volumes and the monitored CSO activations and
volumes for each remaining CSO outfall for the selected recalibration events. In making such
adjustments, Akron will consider the inherent variability in both the collection system model and
in flow monitoring data, and will exercise sound engineering judgment and best industry
practices so as to not compromise the overall representativeness of the model.
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7. Once the model has been re-calibrated in accordance with Step 6, Akron will verify the re-
calibrated model by again utilizing the model and the rainfall data collected during the 12-month
post-construction monitoring period to run another continuous simulation for the 12-month post-
construction monitoring period. Akron will again compare the predicted simulation outputs to the
CSO monitoring data for the 12-month post-construction monitoring period as described in Step
4, to determine whether additional re-calibration of the collection system model is needed. Re-
calibration will be determined to be adequate if there is a high degree of agreement between the
model-predicted activations and volumes and the monitored CSO activations and volumes for
each remaining CSO outfall for the 12-month post-construction monitoring period. Regarding
the prediction of CSO volumes, particular attention should be given to the model’s ability to
predict CSO volumes from the Ohio Canal Tunnel. Otherwise, further re-calibration will be
needed in accordance with Steps 5 through 7 until there is a high degree of agreement between
the model-predicted activations and volumes and the monitored CSO activations and volumes for
each remaining CSO outfall for the 12-month post-construction monitoring period.

8. Akron will prepare and submit to USEPA and OEPA, for review and approval, a report (“Post-
Construction Overflow Occurrence Monitoring Report”) that summarizes the changes made to
the hydraulic model as a result of the Post-Construction Monitoring Program, presents the
calibration and verification data used to update the model, discusses why the updated model
achieves at least the same degree of calibration as was achieved for pre-CSO Long-Term Control
conditions during the LTCP development process, and compares the model output and CSO
monitoring data for activation frequency and volumes for the 12-month post-construction
monitoring period. In developing the Post-Construction Monitoring Overflow Occurrence
Report, Akron will utilize the original or re-calibrated model to run a continuous simulation for
the adjusted 1994 typical year that was agreed on between Akron, USEPA, and OEPA. Akron
will use this simulation to evaluate whether Akron has achieved the Performance Criteria set
forth in the LTCP Update and will include the results of the simulation in the Post-Construction
Monitoring Report.
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EXHIBIT 2
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